
. -

7zrha uqa

: :~ (3-fCfrc>r-II) cITT cf>l;zfl()f4,¢A'J4 3,QI~

9Fen::
0/0 THE COMMISSIONER (APPEALS-II), CENTRAL EXCISE,
7ff zifa, a#sr3eu greenc, 7" Floor, Central Excise

,,;:::,,, " ~ + Building,
411 C'1ccfiiii ch Cfl 'tlTff, Near Polytechnic,

37lrqal1, 3#1I : 380015 Ambavadi,
Ahmedabad:380015

0

0

:sG!fc'.{ sicfi lJ .tr ·®

cfi ~~ (F~le No.): V2(73)64 /Ahd-II/Appeals-II/ 2015-16/&Jo0-~gOf-
"f~~~(Stay App. No.): .

ls!" Jllfrc;r~~f ~ (Order-In-Appeal No.): AHM-EXCUS-002-APP- 060-16-17

Raia (Date): 31.10.2016, ~~cf?!" cfRT{Sr(Date of issue): (Q '2/!1 //&-
8fl 35mr in, 3Tg (3r4-II) mu "CfTftct
Passed by Shri Uma Shanker, Commissioner (Appeals-II)

TT 3me, ks#tzr 3eura erea, (dis-), 31Garala- I, 31gmraz rr air
a 3mer if@erisa gfa
Arising out of Order-In-Original.No. ARIV/Premfabri/2013 Dated: 10-07-2014
issued by: Commissioner, Ahd-IICentral Excise (Div-), Ahmedabad-II

ti" 3-14l<>lchc-l~/1,1Rlcl12J cfif ~ 1JcfJf t@f (Name & Address of the Appellant/Respondent)

Mis Prem Fabricators

al anfa za 3r@a 3gr 3rials 3rra aar ? a a z 3nr2r h , zrnfrf ar
4a aTG Tar#r 3@part at .w:frc;r m gr)rUr 37la Ia ht #aar & [

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

3fffiT mcfiR cnTgteru 3rrlaa :
Revision application to Government of India:

(1) (m) (@) i&tr 3euz areas 3f@)fern 1994 # rt 3ra Eta aag av ma+ii h Gilt a:1- wrtn mu
en)" 3Q"-m-u m i;rm:r tRc'Jcfi m 3@<lIB w=rtra,ur~~ mwr, 3fffiT mcoR, fctc'f ~.~
fcta:im, atf ifs,#a ta sra,imi, feat-110001 en)" cffi" aicfr ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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¢(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, ·~.nder Major Head of Account.

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the.pro\/isions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under i"r:,c. t~
of the Fm~nce (No.2) Act, 1998.
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~tJRwct 2 (1) j"cn it~ 3~ cfi 3'@fcIT c#t aNR'f, ~ cfi "l-ffl-@' it 'fTllTI ~, ~
qr=r zg«Ga vi hara an4l#ta muff@era (fRre) at ufa #tr f)fa, 3ffil-\41EII&' it 311-20, ~

2)ea giRqa au3ug, ?av Tr, 3reiarara-380016.

To the ·west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedµbad: 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~ '3~lctrf ~ (aNlc'f) ~lll-\lclcll, 2001 c#l" t'ITTT 6 cfi 31aT@ WT-51" ~.'l:!-3 it frltnfm ~ 3l¥fR
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the special bench of 'Custom, Excise & Service Tax Appellate Tribunal of West ~.9k
No.2, R.K. Puram, New Oelhi-1 in all matters relating to classification valuation and.

'
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :- ?· .,
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is. Rupees One Lac or less and Rs.1,000/- where the amount involved.is more

than Rupees One Lac.

(2)

(b)

(xsr)

(a)

(1)

Rtgr, #tu sqgca gj hara anal#tu ma1f@raw a 4fa 3re­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(2) ftfcruR ,TWA <i\ w,:r "Im~ '1""1 ~ cl1'l! S[<i([i\ m ffl q,q 1ll ill S[<i([i\ 200/- ~ '!l'@FI
c#t \Jrri:r ajh urz vicaa ya car a "Gll17J m m 1 ooo; - c#t ffi :f@Fl c#t 'uITT! 1



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) · Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) 4e gr am2g i a{ pa om?git qr4 ah & a utansitar af hr atprTjri
cM if fcnm mn a1Reg g # gg ft fs far qt arf a aa a fg zenfenf 3rfl#
-1turf@eawr at va 3rah zuhrqt qt ya am4 fhu mnrar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) -urn1au zyca arf@Nm 497o zren vigihf@ a or4qRr-1 a aifa fufRa Rh; 3r4Ira 14< TT
pa arr zrenfnf Rufu ,f@art a mgr a rt at yauf xii.6.50 tfU cp] rllllllC'lll ~

fez am 3hm afg1
0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sash fifer mm#at at fiau aw cf@ fiWIT ef>T 3TR '111 'c"l!Ff 3TTcITTLfo fcol!T urr it in zycn,
ahR nlaa zyn vi hara 37fl#ta +nzaf@raw (ruff4f@)) fa, 4gs2 Rea &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) v#tr zrca,#na zyca vi hara rfl#tu mafraw (Rre), # f a1flat # m i
~JITJT Demand)g is (Penalty) cp1 10% q4sm #at 3far#k 1zrif, 3rf@raavrqa sar 1o#ls
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~~3c'91c," ~~3-fin=Jcffcfi{~~. ~nf.l:rc;rWIT "cmlclf~JITJT"(Duty Demanded) -
.:,

(i) (Section)m 11D~c%ct farmftnrffi;
) (ii) faarareract#Rec#if@;

(iii) rlzheuai#era 6 a4azr 2zr zf@.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr ea i ,z 3rr a ufr 3art qf@aur am szi rca 3rzrar &yes. ma-as- Ya41R.a "ITT m #far~
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where p~~~
alone is in dispute. II //~► -<,?'°' : ~ (hn,.,.,, ' '7';:-1;'-. :....':' ..s · ~
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ORDER IN APPEAL

The subject appeal is filed by M/s. Prem Fabricators, Plot No. 426, Jyoti Power,

Order No ARIV/Premfabri/2103 dated 10-7-14 (hereinafter referred to as 'the impugned

Moraiya, Changodar, Dist-Ahmedabad, (hereinafter referred to as'the appellant) against

order') passed by the Superintendent, Central Excise, AR-IV, Division-IV, Ahmedabad-II

(hereinafter referred to as 'the adjudicating authority'). The appellant is engaged in the

manufacture of iron/steel structure falling under CETH 73 of the Central Excise Tariff Act,

1985[hereinafter referred as CETA-1985].

2. The facts in brief of the case is that, vide decision dated. 3.9.2009, passed by the Customs

Excise and Service Tax Appellate Tribunal, Ahmedabad in Appeal No. E/652/2008 ,
0

party allowed the appeal preferred by the appellant. It was challenged by revenue by way

of filing Tax Appeal no. 446 of 2010 and Tax Appeal No.2435 of 2009 before Hon'ble high

court of Gujarat. By order dated 2.2.2012 allowed the appeal. However, certain observations

were made in the judgment and accordingly the petitioner has made a representation and

produced document including the Statement Showing availing Cenvat credit and

claimed that the same be adusted. The Commissioner of C.Ex. by his order dated 8-1- 2014

partly accepted the claim .Since the appellant was not satisfied with the calculation, they

made another representation. By letter dated10-7-2014 the Superintendent, Central Excise,

Range IV, Division IV, Ahmedabad had ordered the appellant to pay a sum of Rs57,90,448- as

penalty and another sum of Rs.64,77,905/- as interest. The said order was challenged by the

appellant preferring an appeal to Commissioner (Appeal). The appellant received a

communication dated 17-9- 2014 from the office of the Commissioner (Appeals-I) to the

effect that since the computation has been done by the Superintendent. the appeal would lie

before the Customs, Excise: and Service Tax Tribunal and not before him. The appellant has filed

the appeal, in hon. High court of Gujarat. Vide order dated 23-7-15, the high court has allowed

the appeal and the communication dated 17-9- 2014 is set aside. The Commissioner

(Appeals-I) is directed to decide the matter after giving an opportunity of hearing to the

appellant.

0
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3. The appellant has filed the instant appeal, on the following grounds and contended that

the Superintendent has erred in demanding interest and penalty by denying

benefit of 25% of penalty in terms of the Order dated 02.02.2012 passed by

the Hon' ble High Court. The impugned order passed by the Supdt. is

misconceived and same cannot be sustained.

The Superintendent ought to have computed the liability of interest and penalty

after adjusting the amount of eligible CENVAT Credit of Rs. 48,44,224/- as

decided by Commissioner of Central Excise vide order dated 08.01.2014 .

The Tribunal and Hon'ble High Court have allowed adjustment of

( CENVAT credit against duty liability. Since the Order passed by the Hon'ble High

Court in respect of allowing adjustment of CENVAT credit attained finality,

the lower authority ought to have computed liability of interest and penalty on net

amount of duty after allowing adjustment of CENVAT Credit.

In the present case, the duty of Excise Due as provided under Section

1 lA(l0) means after having adjustment the CENVAT Credit from amount of duty. As

within 30 days from the communication of the Order, the benefit of reduction of

the Appellant deposited the amount of duty, interest and penalty equal to 25%

penalty and interest ought to have extended. The authority ought to have granted

0 opportunity of personal hearing before passing an impugned order. The same

cannot be sustained. Since the supdt. has not furnished a statement showin

computation of interest, the impugned order demanding interest cannot be

sustained.
That the impugned order is an appealable order as per Section 3 5(1) of

the act. Since the adjudicating authority is a central excise officer in terms of

Section 2(b), the Appellant has preferred this appeal. They rely on the following

decisions, 1. Metal Weld Electrodes v CESTAT 2014 (299) ELT. 3 (Mad.) 2

.C.C.Ex vs. Electro steel Casting Ltd., 2009 (235) ELT 757[T]

3. Personal hearing was accorded on 15.09.2016, Shri hardik modh, advocate, appeared
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submitted the CESTAT Order copies (1) 2007215) ELT 424 (TRI.Del) MIS Electron Energy

Equip.P. Ltd. and (2) 2016 (334) ELT 491(TRI.Mad.) Vikash J. Shah. I have carefully gone

through the case records, facts of the case, submission made by the appellant at the time of

personal hearing and the case laws cited by the appellant. I have also gone through the

appeal memo .It is an undisputed fact that before issue of order, the appellant has

not been called upon to explain the matter. It is also important to note that even if the

appeal preferred by the petitioner before the Commissioner is not maintainable, the

authority ought to have passed a reasoned order that too after giving a reasonable

opportunity of hearing to the petitioner. Hence ,I would like examine the maintainability

of this appeal. The provisions of Section 35 (1) of CEA 1944, is reproduced below;

Section 35. Appeals to Commissioner (Appeals). ­

(1) Any person aggrieved by any decision or order passed under

this Act by a Central Excise Officer, lower in rank than a

Commissioner ofCentral Excise, may appeal to the Commissioner

of Central Excise (Appeals) hereafter in this Chapter referred to

as the Commissioner (Appeals) within sixty days from the date of

the communication to him ofsuch decision or order :

Provided that the Commissioner (Appeals) may, ifhe is satisfied

that the appellant was prevented by sufficient cause from

presenting the appeal within the aforesaid period of sixty days,

allow it to be presented within afurther period of thirty days.

Thus, it can be seen that the wordings of the Section 35 (1) ibid, "by any decision or

order", is very wide and it will encompass any communication from a proper officer, which

affects rights of the parties, will become appealable. I find that the letter of superintendent

dated 10" July 2014, demanding a sum of Rs. 5790448/ as penalty and another sum of Rs.

6477905/ as interest, cast a liability on the appellant and will come under the preview of

section 35(1) of the Central Excise Act and the impugned letter becomes appealable. In

the case of Electro Steel Casting Ltd. reported in 2009 (235) ELT 757(T) Hon'ble

Tribunal has held that;

"Appealable order - Communication by jurisdictional

Superintendent whether appelable - Superintendent sought to

deny exemption by putting restriction - Superintendent violated

instructions of Department in not issuing SCN and granting

0

0
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hearing - Assessee aggrieved by said order having no option but

to go to lower appellate authority for redressal of grievance

Lower appellate authority right in entertaining appeal against

such communication."

Further in case oF BHAGWATI GASES LTD; 2008 (226) E.L.T. 468 (Tri.)

Tribunal has held that

"order determining rights ofparties or likely to affect rights,

communication thereof cannot be said to be a

communication simplicitor and is in the nature of an

appealable order...."

Even in the case of Vikash J Shah reported in 2016 (334) ELT 491 (Mad),

Hon'ble High court of Madras in Para 5.4 of the order, has held that

"Thus is clear that when the content of the communication

was impregnated with missiles (demand), which may at any

time, escape and hit against the assessees, then the assessees

are entitled to challenge the same, though it is worded as

"letter" and not as an "order". It was really astonishing to

read such a finding by the Commissioner of Income tax

(Appeals) that the appeal is not maintainable, by construing

the communication as a letter and not as an order".

I find support from above judicial decisions & various other orders in this regard.

4. I find that, the Superintendent has erred in demanding interest and

penalty by denying benefit o£ 25% of penalty in terms of the Order dated

02.02.2012 passed by the Hon'ble High Court. The impugned order

passed by the lower authority is misconceived both on facts and in law

and the same is not sustainable. The lower authority ought to have computed

the liability of interest and penalty after adjusting the amount of eligible CENVAT

Credit of Rs. 48,44,224/- as allowed vide order dated 08.01.2014 .Since the lower

authority computed interest and penalty on total amount of duty without adjusting

CENVAT Credit, the same is bad in law.

5. I find that, since the Commissioner vide Order-In-Original dated

19.03.2008 did not allow the adjustment of CENVAT credit
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liability; the Appellant challenged the same before the higher forum. The

Hon'ble Tribunal and the Hon'ble High Court was pleased to allow adjustment

of CENVAT credit against duty liability. Since the Order passed by the Hon'ble High

Court in respect of allowing adjustment of CENVAT credit attained finality,

the Superintendent ought to have computed liability of interest and penalty on

net amount of duty after allowing adjustment of CENVAT Credit. This also gets

support from the decision of Hon'ble High court of Madras Vikash J Shah reported in 2016

(334) ELT 491 (Mad). Hon'ble High court of Madras has held that

"Penalty and interest - No liability at all to pay the tax, as the tax

payable is already available in the form of Cenvat in the hands of

Department - Tribunal given a finding that the assessee ought to

have been given the benefit of Cenvat credit - In absence of the

Department challenging the findings of the Tribunal that there is no

justification to deny Cenvat credit, the Revenue has no case and the

Department is not at liberty to demand either interest or penalty ­
When the Central Excise Act, 1944 and the Rules framed

· thereunder, permit the adjustment of Cenvat credit, and when the

Cenvat credit is granted, there is no outstanding duty payable and

. therefore, the question of payment of interest and penalty do not

arise - Sections IJAB and 1 JAC ofCentral Excise Act, 1944. "

6. I find that, In the present case, the duty Due as provided under Section

1 lA(l 0) means after having adjustment the CENVAT Credit from the amount of duty.

As the Appellant has deposited the due amount of duty, interest and penalty equal

to 25% within 30 days from the communication of the Order, the benefit of reduction

of penalty and interest ought to have been extended. I find that, since the impugned

order has been passed without granting opportunity of personal hearing, the same

is in violation of principles of natural justice and therefore, the same is not

sustainable. The decision of the Hon'ble High court of Madras in case of Vikash J Shah

reported in 2016 (334) ELT 491 (Mad), must be allowed to the appellant. I find that, the

adjudicating authority has not furnished a statement showing computation of

interest, the impugned order demanding interest cannot be sustained. In view of

above, the impugned order dated 10-7-2014 is hereby set aside. The lower authority/2~ ~~'-. . /4·~<:- r ,N.tF. tAPf;r·-'tr:»>
C"-'-•' T

h

directed to decide the matter after giving an opportunity of hearing to the appellant ,~t~ y 4
1•··· ...
+Rsks t3-,

0

0
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following the decision of Hon'ble High Court of Madras as discussed above.

7. In view of the foregoing discussion and findings, I set aside the impugned order, and

allow the appeal filed by the appellant.

The appeals filed by the appellant stand disposed off in above terms.

maws?
(smr 2in)

3rrz1#a (3r4er - II)
.:)

Attested

4eEn
(K.K.Parmar)

Superintendent (Appeals-II)
Central excise, Ahmedabad.

By Regd. Post Ad.

M/s. Prem Fabricators,
Plot No. 426,Jyoti Power,
Moraiya,Changodar,
Dist-Ahmedabad.

Copy to:
1.The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-11.
3.The Asstt. Commissioner, Central Excise, Div-IV, Ahmedabad-11
4.The Asstt.Commissioner {Systems), Central Excise, Ahmedabad-11.
5.Guard file.
6. PA file.
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